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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -

In the Matter of

Wilbert Products Co., Inc., 1.F. & R. Docket No., I1-210-C

Respondent

M S e e N Nt Mt Mt Wi

Randye Stein, Esg., General Enforcement Branch,

United States Environmental Protection Agency,
Region 1I, 26 Federal Plaza, New York, New

York, for the Complainant.

A. W. DeBirney, Esg., Friendship, Maryland,
for the Respondent.

(Decided September 20, 1980)

Before: J. F. Greene, Administrative Law Judge

INITIAL DECISION AND ORDER

This matter arises under 7 U.S.C. Sec. 136, et seq., the Federal
Insecticide, Fungicide, and Rodenticide Act, as amended (hereafter "the
Act"), and regulations issued pursuant to authority contained therein,

40 C.F.R. Sec. 168.01 et seq. In this civil action, the Environmental
Protection Agency, the complainant herein, seeks assessment of civil
penalties against the respondent pursuant to 7 U.S.C. 136 1{a}, Sec. 14{a)
of the Act, for certain alleged violations of the Act.










2. On or about October 25, 1977, the respondent shipped its product

Wilbert Fresh Pine Scent, bearing a label which represented that the product
contained 2% Ortho benzyl para chlorophenol, from Bronx, New York, to
Edison, New Jersey. In fact, however, the product so shipped contained
about 1.58% Ortho benzyl para chlorophenol, i.e. less than the amount
represented on the label. 6/

3. A pesticide is "misbranded" if its labeling bears any statement relative
to its ingredients which is false or meading in any particular, 7 U.S.C.
136(q)(1}(A), and is “adulterated" if its strength or purity falls below

the "professed standard of quality as expressed on its labeling under which
it is sold," 7 U.S.C. 136 (c}(1).

4. The failure of the label to state correctly the strength of the ingredient
Ortho benzyl para chlorophenol constitutes both "misbranding" and "adulteration,”
as those terms are defined in the act.

5. The respondent did in fact violate Sec. 12{a)(1)}(E) of the Act, 7 U.S.C. |
j(a)(1)(E), by failing to state accurately on the label of its product

Wilbert Fresh Pine Scent the strength of the ingredient Orthe benzyl! para |
chlorophenol. |

6. Since the respondent is a "registrant," 7 U.S.C. 136(y), and distributor,
and has violated a provision of the Act, a civil penalty may be assessed
against the respondent.

7. Under the circumstances set forth in this record, the amount of $500.00
constitutes an appropriate civil permalty to be assessed for the violations
established.

6/ It will be noted that a copy of the label, offered by the
complainant as its Exhibit 1 (see TR pp.6-7) is attached to the
transcript at p. 79, between two respondent's exhibits.




FINAL ORDER

Accordingly, it is ORDERED, pursuant to Section 14{(a) of the Federal
Insecticide, Fungicide, and Rodenticide Act, as amended, 7 U.S.C. 1361(a)(1),
and upon consideration of the entire record herein, after-evaluating the
gravity of the violations and the appropriateness of the penalty proposed,
that the respondent Wilbert Products Co., Inc., pay, within sixty (60} days
of service upon it of the final order, the amount of $500.00 as a civil
penalty for violations of the said Act by forwarding to the Regional Hearing
Clerk a cashier's check or a certified check for the said amount payable
to the Treasurer, United States of America, 40 C.F.R. Sec. 22.31(b}.

T T
/ -
o . F.-GREENE
o Administrative Law Judge

September 20, 1980
Washington, D.C.

Note: This Final Order shall become the final order of the Regional
Administrator unless appealted or reviewed as provided by 40 C.F.R. Sec. 168.51
of the Rules of Practice.




